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Collection of Judgments 


IN SUITS REGARDING 


EASEMENT-PRESCRIPTION— 
USER. 


CALCUTTA HIGH COURT 


The 81st July, 1867. 
The Hon'ble F, B. Komp and ¥. A. Glover, Judges. 
Right of Way—User—Magistrate’s Order 
Gooroo Cuunn Goon* and others, (Defendants) Appellants, 
versus 
Gunoa Goin CrurrorapHya, (Plaintiff) Respondent 

The fact of an owner of a patch of waste land having allowed a neighbour's 
onttle to staay over it can give no right of usor in the land, 

We see no reason to interfere with the Principal Suddy 
Ameen’s order jn this case. The plaintiff apparently owns a 
piece of land between a public rogd and the village, over which 
the cattle of his neighbour, and occasionally men, have been 
accustomed to make short cuts to their own quarters, The 
land remained for some time uncultivated, but the owner now 
wishes to put it under crop, and sued to have the Magistrate's 
order, requiring the passago to be thrown open, reversed, The 
firsb Courb dismissed the suit, but the Judgo, on appeal, de- 
creed the claim. There is a proliminary objection takon by 
the special appellant, that no suit lay against such on order 
Gnder Section 811 of the Coco of Criminal Procedure ; but that 
and the other Sections of Chapter 20 of the Code rofor to 











* 4, Wyman‘s Reporter, Civil Rulings, p, 188, 
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public thoroughfares; and it is quite clear from the words of 
the Magistrate’s ordor that he did not tréat this as @ public 
road, but asa private one, over which a right of way had buon 
established. 

For the rest the Judge has found as a fact, on evidence, that 
although cows have been accustomed to stray over the land, 
and also 46 times men and womon, there has been no continuous 
and ancient user of the land by the public as would entitle it 
to be considered a common or public roadway ; nor can it, we 
conceive, be contended, that because an owner of a patch of 
waste land, situated as this is, allows his neighbour's cows ta 
stray over it on their way to pasture, that he thereby creates 
in them or in their owners a right of easement over the land, 
the practical effect of which is to depriyo it of all valuo by 
rendering its cultivation impossible, 

We reject the special appeal with costs, 





CALCUTTA HIGH COURT. 
The 10th August, 1871. 
The Hon'ble L, 8, Jackson and A, G, Macpherson, Judges. 
Presoription—Grounds—Limitation. 
Rasyau Buyox Kesnur Roy,+ (Defendant) Appellant, 
VUCYBUS 
Onnoy Cuurn Gxose, (Plaintiff) Respondent. 


The longth of timo roquired in » case of prescription prior to Ist July 1871 
‘pas at lengt 12 yoars, 

Tho “ Limitation Act, 1871," requires peacopble and open enjoyment without 
interruption for 20 years, 

Tho right asserted in a claitn founded on prescription should be strictly and 
elearly dofined, and cannot be based on rights which are inconsistent, Whon 
& patty is called upon by the Court to oleot which branch of a double cage he 
will proceed with, the election must be distinct and olear, and such ag will 
bind him and will show accurately on the faoq of tho record the claim (if any) 
‘Which is abandoned, 





enact 





* Vide 16, W. R., p. 198, 
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Micrumrsos, J—In wy bpinion, the decree of the Subordi- 
nate Judge is wrong, 

The Subordinate Judge states in his judgment that the suit 

ss brought to establish a right by prescription to hold what he 
calls a “floating hat,” a b&t held partly on land and partly on 
water, near the mouth of a certain kkal which runs into the 
Hooghly. And he finds it proved that the plaintiff has held 
auch a hat “for a good many years,” and has levied tolls from 
the boatmen and otbers frequenting it, “ under a privilege 
which in the legal sense of it amounts to prescription,” 
, But finding of this sort, that s man has done certain acts, 
or made use of his neighbour's property in a certain way “ for 
4 good many years,” is quite insufficient ag a basis of a declata- 
tion that. the man has acquired by proscription a right todo 
those, acts or to make that use of his neighbour's property, 
Thera must be a distinct finding that it is proved that the 
person claiming the right hy presoription has, for a certain 
length of timo, uninterruptedly exercised-ecithor himself or by 
those through whom he claims tho right ‘which he gots up. 
The length of time roquisite under the law in force when this 
suit was instituted was, in my opinion, at the least 12 years. 
Aud according to the now “ Timitation Act, 1871,” which, as 
regards this clase of questions, came inte operation on the Lat 
of July last, peaceable and open enjoymont by the person claim- 
ing the right, without interruption and for twenty years, must 
be proved (Seo Act IX. of 1871, Section 27.) 

Moreover, the right asserted must be strictly and clearly 
defined; whereas in the present case the right asserted by 
plaintiff and established by the decree of tho Subordinate 
Judge is described in the vaguest and most ill-defined manner, 

But the whole quit has been wrongly and improperly brought, 
The Moonsiff was properly justified in the remarks which he 
made on the mode in which the plaint ts framed, and I think 
ho would have done well to have rofused to receive it on his 
filo a6 all. 
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The plaintiff chose to come into Court with a case which jvas 
in iteelf double and inconsistent, alleging, furatly, his proprietary 
right in the bank of the khal on and opposite to which the lat 
is hold; and secondly, his right by prescription to hold the has 
there. The defendant claimg the site where tho h&t is hold ag 
his property, and denies that the plaintiff has any right by 
prescription or otherwise to hold the hit there. Thereupon, 
the plaintiff, not in truth expressly relinquishing or abandoning 
hig claims as proprietor, was allowed in the lowor Coutts to 
omit (as it were) going into that part of his caso, and to go to 
trial on a naked ill-defined issue as to whether he has been in 
the habit for many years of holding this hat at this place, 

If the plaintiff had put upon record a formal and complete 
ahgndonment of all claim as proprietor to the site on which the 
hat is alleged to be held, and if.he had accurately defined and 
had detailed the limits of the right which ho sought.by pres- 
cription to establish over another man’s property, he might 
properly have beon allowed to go to trial on the question a4 ta 
prescription. But’ he ought not to have been allowed to pro- 
eeed ab all so long as every thing was left undofined and 
uncertain, and so long as there waa.mothing. more than a quast 
vclinquishment of the claim of proprietary right, ' 

It is quite clear to me from the proceedings in the lower 
Gonrt, and from the manner in which the case was conducted 
for the respondent before us, that at this momont tho plaintuf 
asserts, and has no intention of ceasing to assert, ttle as pro- 
prietor to the site of this hit. If ho is really proprietor, he 
may be entitled to a decree ag such, but he cortainly cannot be 
entitled to a decree declaring a right by prescription. Tho 
two righis are wholly inconsistent. 

Parties are not entitled to come into Court and ask for 
assistance until they have mado up their minds in some degree 
as to what their position is and as to the assistancd for which 
they havo a right to ask. And if a plaintiff coming into Court 
with a vague double caso is called upon hy the Cour to elect 
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which branch of his case he will procead with, the election 
must bo distinct and clear ‘nd such as will bind the party 
electing and will show accurately on the face of the record the 
claim (if any) which is abandoned, 

On the whole, I have no doubt that the decree of the Lower 
Appellate Court should be set aside, and that the plaintifi’s 
suit ought to be dismissed with costs in all the Courts, 





CALCUTTA HIGH COURT. 
The 2vth November, 1871, 
The Hon'ble H, V, Bayley and G, 0, Paul, Judges, 
Easement—Right of way— User. 
Ran Gunoa Doss,» (Plaintiff) Appellant, 
versus 
Goxinp CuunpzER Doss and others, (Defendants) Respondent®. 

A right of way need not have ita oigin in an express grant, bub may be 
established by continued user for a certain pertod constituting adverse pos 
session. 

PAuL, J,—In this case the plaintiff sued to have his right of 
way established over plots 4, 8, 2, and 1, leading from the house 
of the plaintiff to a road on the east of the house of the defen- 
dent. His complaint was that some portion of the pathway 
over plop 1 was completely obstructed by the defendant and 
some portion of the pathway over plota 8 and 4 narrowed. 

The judgment of the first Courb was in these words :—" Ag 
regards thé first issue ib is to be observed that the pathway 
over the disputed kitta let is in fact the pathway leading to 
the other pathway and the pond, the east of the defendant's 
house, and ib has been proved by the evidence of the respectable 
witnesses on both sides thad there was a pathway since a long 
time running from the western end of the above-mentioned 
pathway in a southward direction and then joining with the 
disputed kitta 8rd runs southward through kitta 4th, and then 
turns westward and proceeding to the house of Sudenund 

J 


one 








* Vide 16, W. By p. 284, 
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Surma and of'the plaintiff and from thence to the roads on the 
noréh and south of place on tho east of theedefendant’s house, 
&.” The above quotation from the judgment proves that 
many years—upwards of twelve years ago—the present plains 
tiff had house to the east of the presond defendant's house, 
and that he was for a long timo in the habit of walking over 
aud using the pathway in his visits to Sudanund Surma and 
otherwise, It further appears that not only the plaintiff but 
other persons made use of this path, 9nd under the ciroam. 
stances so stated a clear right of user has been established by 
the plaintiff over the land subject to a small modification which 
will be hereafter noticed, 

The Judge in appeal held that the Moonsiff was wrong, and 
in the 8rd para, of his judgment the Judge observes :—* The 
Pliantiff's allegation is that for more than I2 years he had 
passed to and fro along thia path which had been in existence, 
“for o long time, By what right he had passed to and fro he 
does not exactly state, but his pleader in reply to my question 
on this point stated that the path was a public thorough-fara, 
and that therefore his client had » right of way over it.” It is 
quite clear that the basis of the whole of the judgment is 
dltogether a mistake, he facts stated, viz,, that the plainbiff 
had passed to and fro slong the path for upwards of 12 years is 
quite sufficient to sypport the right ho claimed, But the 
qudgo asks by what vight he passed to and fro the path? The 
Judge seems to entertain an idea that o right of way should 
have its origin in an express grant made in favor of the party 
claiming the right, A grant, no doubt, is one of the modes in 
which a right of way may bo established, but a continued user 
for a certain period of time which would constitute adverse 
possession ip an ordinary syit might also be, and is often 
deemed, sufficienp to establish a right of way. Following ok 
the view lat-menpionad, the J udge gays in describing tha 
evillence of the first witness :-—“ The first witness for the plains 
tif, Sama Churn, a vakeel, says that defendant's brother 10 or 
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11 years ago made the road for the convenicnes of the priost 
aud that the villagors by plivate arrangement would go along 
ip up to defendant’s yards and then east over plot first to the 
road on the east of defendant's Baree. Now this shows, first 
that it was a private road, and secondly, that villagers went by 
permission,” Now, whether the rond was private or not is not 
very material ; at least it was not so private as to prevent accegs 
to it by passengers. Thon it is said that villagers went by per- 
mission, What that permission was does not appear unless it 
be the private arrangement referred to above, and what that 
private arrangement was is not at all stated in the record, 
Upon the whole, it is clear that the plaiutiff did not go by any 
express permission, but by a right acquired by being allowed to 
pass over the road for a great number of years without objection 
and it oan hardiy be contended that rights are not often acquér- 
ed in that way by a party being permitted to pass without 
obstruction and without objection. In conelusion the Judge 
says—~“If, as I believe, the defendant has permitted the 
villagers including plaintiff to go oyer his road since he made 
it in 1265, they have acquired no right todo go ; and the defen- 
dant may close it entirely, I mean all four plots, if he pleases.” 
As we have previously observed, no special permission is plead- 
ed in this case, and if there were any auch, it amounted merely 
to the want of objection, The Judge reverses the docision of 
the Moonsiff on reading the evidence of the plaintifi’s witnesses, 
but it is quite clear that he hag misconstrued that evidence 
because the plaintiff's witnesses prove the existence of the path- 
way leading on to the plaintiff's house for a great length of time, 
Thesfirab Court on this point says that,the witnesses of the 
plaintiff and the dofendanb pretty well agree, That has beon 
clearly shewn #0 be the case by Babeo Kalee Mohan Doss, and 
Baboo Grish Chinder Ghose very candidly admits that Babag 
Kalee Mohun Doss’s construction on this point iscgrrect, The 
case seems to be one-sided, ‘The witnesses on both sides prove 
the plaintiff's claim, Such being the case, it is yseless to ree 
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mand it to the Lowor Appellate Court. As both parties really 
contested tho right of way from thd plaintit!’sshougo to the road 
on tho east ofj dofondant’s house, thare is no reason why the 
litigation should bo prolonged, Tho inberoats of juatice require 
that the case should be determined here. The Moonsiff de- 
creed the plaintiff's right of way over plota 4,8 and 1, but dig- 
missed his claim aa to tho intervening link plot 2, Tb is quite 
vlear that unless somo path bo allowed to tho plaintiff leading 
from plot 1 to 8, thedeeree would be quite vacloss to him. 
The Ameon has found that there was a pathway (%) loading 
fram plot 3 to 1 and o waste piece of high-land (fee Bye sta) 
up tothe public road, In accordance with that finding, we 
think the decree of the Lower Appellate Court should be re- 
vorsod and that of the first Court restored with this modifica- 
tien viz. that in passing from his house the plaintiff is declared 
entitled to pass over plots 4, 3, F and 1 and over high-land up 
to the road running from north to south, 

As the Moonsiff gave a decvee which left it to tha option of 
the defendant to give the plaintiff a new pathway on the north 
of kitte Ist and it isnov shuwn that he has done that, we de- 
clare the plaintiff’s right to pathway over plot 1. 

The appeal is decreed with costa of all the Courts, 





OALCUTTA HIGH COURT. 
Lhe 88rd November, 1871. 

The Hon'ble H, V. Bayley, and G, O, Paul, Judges, 
Easement-—User—Obstruotion—Joint Hindoo Fanvily 
QOnunner Kant Onownury* and others, (Defondants) 
Appellants, 

versus 


Nonp Late Cxownmry and othors, (Plaintifis) Reapondents. 
a Sult by members of a folut family to enforce their loa pathway through 


doar Griteh hod baon blocked up) leading toa joint Thakeorbarce, Held 
bea ee 


Vide 16, Ww, Ry, p. 277, 
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that this was not 4 ease in which the plaintiffs olaimaed the right of user, but 
ouly complained of the obstiuction’ of a passage belonging to them jointly 
with the defendants. 

Pau, J—This isa very simple case. The facts ate short- 
ly these:—The plaintiffs alleged in their plaint thab a certain 
pathway leading from their family-dwelling-house toa certain 
Thakoorbaree belonging to them had been obstructed by the 
defendants having bricked up the passage through a door: 
The plaint showed that this obstruction took place in 1272, and 
the present action was brought in 1276, that is, after the lapse 
of four years. 

Upon this state of facts, it became necessary to enquire 
whether the matters stated in the plaint were true or not, ay 
the cause of action admittedly had arisen within the period of 
limitation. : 

The defendants set up various ploas amounting to acquie- 
scence on the part of the plaintiffs and their abandonment of 
the right of way. The other defences were also ofa similar 
character. 

The first Court found that the obstruction took place in 
1267 and proceeding on that finding, held that the plaintiffs’ 
tights were barred by acquiescence, 

The Appellate Conré differed from the first Court upon 
the question as to whon the obstruction first took place, and 
held that it did not take place in 1267, but in 1272, and found 
that whether it took place in 1267 or in 1272, the cause of 
action arose within the period of limitation and there was 

sno acquiescenca or abandonment of right by the plaintifis 
either in law or in fact. Having overrule this preliminary 
objection, the Appellate Court, in a lengthy and apparently 
duly considered judgment, came to the conclusion that all the 
facts on which the plaintiffs rclied were true, viz, thab the 
Thakoorbaree was the joint property of the plaintiffs and the 
defendants, that the pathway was also their joint property, 
both having como into existence many years ago at the time 
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of thelr ancestors, and that the obstruction caused by the de- 
fondants was a clear infraction of tho undowbted rights of the 
plaintiffs, ‘he Lower Appellate Court accordingly decreed the 
plaintiffs’ suit. 

Lb appoars that, on a former occxsion, a suip was instituted 
by ono of theso plaintiffs against those dofendants in respect of 
some intoresb in tho Thakoorbarec, the pathway, the door 
which was blocked up, a bungalow, and an adjacent wall, In 
that suit a somewhat confused and unintelligible decision was 
pronounced to the effect that the plaintiff hada joint interest 
in the Thakoorbaree and the ground on which the door was 
érected, but not in the door or the wall adjoining the ground, 
Consequently, the plaintiff's suit was partly decreed and partly 
dismissed. 

* The Judge of the Lower Appellate Court seems to have 

considered that the plaintiff in that suit had wholly succeeded 
in obtaining the reliof he sought, and in thinking so he doubt- 
less pub a wrong construction on the decree which was pro~ 
nounced in that case, but that wrong construction wag only 
as to 4 part, vis. thab part of the decree which provided that 
the dwrwaje belonged to the defendanta, 

Baboo Mohinee Mohun Roy for the defendant, appellant, 
contends that shis wrong construction has projudiced his 
clients’ case, completely obscuring the intellect of the Judge 
below and drawing him to a conclusion of fact ab which he 
would never have arrived but for this wrong construction, Bee 
yond admitting the fact that thero was a construction pub by 
the Lower Appellate Court as to a part of the decree, we can- 
not follow the learked pleader to the extent to which he carries 
his argument, We find the Lower Appellate Court has duly 
considered all the oral evidence in the case, apart from any 
opinion which he may have formed upon the construction of 
the decree, and has come te a clear and deliberate conclusion 
on the facts stated by the plaintiff, ‘The caso, therefore, is one 
in which the plaintiffs, as members of a joint family, seek to 
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enforce their right to a pathway through a door (which has 
been blocked up), leading tha joint Thakoorbaree; and to an 
unbiassed mind no clearer case could well be conceived, 

It has, however, been contended by Baboo Mohince 
Mohun Roy that the judgment of the first Court was right, 
which proceeded on the plea of acquiescence on the part of the 
plaintiffs as set up by the defendant. But non-user of a path- 
way, either for nine years as stated by the defendants, or for 
four years as admitted by the plaintiffs, doas not necessarily 
constitute an abandonment of any right which tho plaintifs 
may have possessed, Several cases have been cited in support 
of the position taken up by the first Court. Speaking for my- 
self, I must say that if it were necessary to decide this caso on 
the strength of the cases cited, I should have been disposed to 
refer the matter to a Full Bench, The cases cited are reported 
in Weekly Reporter, Volume XV,, pages 295, 402, and Weekly 
Roporter, Volume XIV,, page 79. It appears to me, however, 
that these cases refer to » different state of facts with a differ- 
ent class of rights, They relate to acase in which one man 
acquires by reason of uninterrupted user a right over another 
man’s land; and ib may well be that in somo instances, from a 
long disuse of a certain right, abandonment thereof may be in- 
ferred; but I am far from thinking thet mere disuse of a 
eortain right for 4 or 6 years is sufficient to constitute on 
abandonment of that right. The plaintiffs’ case here is distin 
guishable, ‘The plaintiffs do not claim a right of user. They 
complain of the obstruction of a passago which belongs to them 
jointly with the dofendants. The analogy therefore altogether 
fails, and this case, which T at first statéd was a very simple 
case, became somewhat complicated by the fact of the Judgo 
of the first Court having allowed his mind to wander into 
irrelevant matters which have no existence in this particular 
cage, 

The special appeal is diamissed with costa, 
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CALCUTTA HIGH COURT. 
The 80th November, 1871.4 
Tho Hon'ble F, A. Glover and Dwarkauath Mitter, Judgca. 
Right oj Way—- User. 
Fortrn Axt,* (one of the Defendants) Appellant, 
Versus 
Asaur ALt and another, (Plaintiffs) Respondents. 

To constitute s right of way, there must have been an uninterrupted weer 
ag of right, and not one exorcised at the mere will and favor of the other party, 

Guover, J.—This was a suit for a declaration of plaintiffs’ 
right of way over a waste piece of land belonging to defendant, 
and for an order to pull down a house which defendant had 
erected across the pathway. The defence was that the path 
was nob @ public road, and that there was no right of way to 
tha plaintiffs, 

The first Court found that there was no right of way over 
this land, but that plaintiff along with other villagers usod to 
pass over the land to the public road by consent of the defen- 
dants, The Judge, however, although he found that so much 
of the plaintiffs’ statement that the road was used for marriage 
and burial processions was false, still considered that the plain- 
tiffs’ suib should not bo altogether dismisaod, because the 
plaintiffs had actually been in the habit of using the path as a 
means of proceoding directly to the high road. At tho same 
time, the Judge appears to admit tho existence of anothor way 
by which processions and cattle, &., were wont to pass, 

Ib appears to us that the Judge’s dacision is not maintain- 
able, Is is admitted that the wasto land, through which the 
path in dispute runs, is the defondant’s land; and there is 
nothing whatever to disprove the allegation of the defendant, 
that plaintiff used the land for some years by his aufferance 
end permission. To constitute a right of way, there must have 
been an uninterrupted user as of right, aud not one exercised 

+ the mere will and favor of the other party. 


* Vide 17, W.R,, pe 1h 
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In this case, it is clear from the finding of the Lower Ap- 
pellate Court the the plaintiff has another way to the public 
road when going with cattle, procession, &&., but that he has 
been in the habit of making use of this pathway by the sufler- 
ance of the defendant, This creates no right of way. 

The Judge's decision is therefore reversed with costs, 


CALCUTTA HIGH COURT. 


The 4th January, 1872, 
The Hon'ble G, Loch and W, Ainslie, Judges, 


Right of Way—Section 16 of Act XIV. of 1869. 
Haro Dyat Bosz,* Petitioner, 
versus 
Kristo Gopinp Ser, Opposite party. 

Section 15, Act XIV, of 1859 {s not applicable to a suit to enforce a mere 
tight of way. 7 

Loon, J——We think that this rule must be made absolute 
and the order of the Moonsiff sob aside. The opposite party 
has been served with notice, but he has failed to attend, The 
suid was one to enforce a right of way, and ib was brought 
under the provisions of Section 15, Act XIV. of 1859, and the 
plaintiff obtained a decree. Ib appears to us that the pro- 
visions of that Section are not applicable to a suit of this kind 
That Section contemplates the recovery of possession of lands 
or other immoveable property of which the plaintiff has been 
deprived by an act of the defendant: it does nob contemplate 
the recovery of a mere right, a right which may’be shared by a 
hundred other people, bub it contemplates the recovery of 
actual possession of the immoveable property in suit: a mere 
declaration made by o Court that the plaintiff has a right of 
way and that the obstruction is to be removed is nob the giving 
of possession to the plaintiff as is contemplated by the terms of 
that Section, 

We think, therefore, the order of the Moonsiff must be set 
aside, and the petitioner will recover costs, 


* Vide 17, W. By pr 70, 
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CALCUTTA HIGH COURT. 
The 26th April, 1878, ' 
The Hon'ble F. B, Kemp and I, A, Glover, Judges, 

Right of Privacy—-Opening a Door in one's Property (to 

annoyance of another.) 
Karen Perswap Suan, (Plaintiff) Appellant, 
versus 
Ran Perswad SHAHA, (Defendant) Respondent. 

In this cage the defondant was held entitled to make a door in his own pro- 
perty, notwithatanding that it was proved to interfere with the privacy of the 
female nienibers of the plaintiff's family, and to have beon otherwise a source 
of annoyance to him ; the right of privacy not being an inheront right of po- 
peity, but requiring to bo proved by local usage, permission, or grant. 

Considering however the evidence of ill-will and malice which actuated the 
dofendant in making the door, he was not sllowed his coats, 

“Grover, J.—This was a suit by one brother against another 
to hive a door which has been opened by the defendant in a 
wall, separating the premises of the two brothers, closed, on 
the ground that by it the privacy of the plaintiff's family is 
interfered with, a8 it opens into the private court-yard of the 
plaiutif’s house, where the feraale members of his family cook, 
draw water from the well, and bathe. Thore is alao a further 
prayer to the effect that the defendant may be restrained from 
passing through this door into the plaintiff's court-yard, 

The defence set up was that the door was an old door which 
had boon in existence for a period of more than 12 years, and 
that the plaintiff's suit was therefore barred by limitation, On 
the rnerits defendant alleged that no injury was caused by the 
opening of the door, and thab the defeydant had on several 
ocdasions passed through it into the courtryard of the plaintiff, 
with tho plaintiff's consent, f 

The Moonsiff wenb to the spot, and, in accordance with an 
order of this Court, prepared a map of the place, ' He decided 
that the doot was newly opened out by the defendant in the 
separating wall; that that door was useless for all purposes to 


* Vide 18, WR, p. 14, 


[ 15 J 


the defendant; that in his opinion it was made simply for the 
purpose of annoying the plaintiff. He, therefore, ordered ib to 
be closed, and the defendant to be enjoined not to commit 
trespass on the plaintiff's premises, 

The Subordinate Judge took a different view of the case, 
except so far as the period of time when this door was made. 
He held that the defendant had failed to prove that it was an 
old door, and that the plaintiff's case was nob barred by limita- 
tion. For the rest he considered that the defendant was merely 
exercising his rights of property in his own wall, aud that 
there was nothing which prevented him from opening a door in 
that wall; but that if the opening of that door was the source 
of any annoyance to tho plaintiff by interfering with the privacy 
of the female members of his family, the plaintiff had a remedy 
in his own hands by building a wall, or erecting a screen’ol 
mate in the face of the opening, With regard to the alleged 
trespass, the Subordinate Judge found that the witnesses who 
were called upon to prove that the defendant passed through 
the plaintiff's court-yard had nob substantiated that fact. 

Tt appears to us that substantially this decision is right. 
There is no doubt, after heaving the circumstances of this caso, 
that the defendant was actuated by malicious motives in open- 
ing the door, and that he could not have had any possible 
objech in doing s0 bub to cause annoyance to his brother's 
family, for we find from the map that the new door is exactly 
in & line with the privy belonging to the defendant, and that 
the door of the privy and the door in this wall are exactly op- 
posite one another, so that any one using the privy would be 
able to overlook nearly the whole of the pfaintiff’s court-yard. 
There is also q finding of fact agains the defendant as to 
his having ,no right of way through the plaintiff's court-yard, 
vand that the sweepings of his house are not carried through 
the plaintiff's compoynd, Ab the same time, we agree with 
the Subordinate Judge in thinking that the right of privacy ia 
nod an inherent right of property ; and that if i exists at all, ib 
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must be shown to exish by some local usage, by special per- 
mission, or by grant, and in this case thece is no such local 
usage, permission, or gran proved. There scams to be no 
yeason therefore why the defendant should not make uso of his 
property in any way he pleases; the wall is undoubtedly his, 
and he is merely making a door in his own property. The 
plaintiff, on the obher hand, can very easily prevent, if he likes, 
all possible annoyance on account of this door, inasmuch aa the 
whole of the land on the north side of it belongs to him, and 
he has only to build a screen or other erection to prevent any 
body in the defendant’s house looking into his court-yard, or in 
any way disturbing tho privacy of his family. The decision in 
the case of Mahomed Abdoor Ruhim, vs, Birjoo Sahoo and 
others, in Volume XIV., Weebly Reporter, page 108, lays down 
what we consider to be the right view of the law in deciding 
questions of this sorb; and, following that decision, we must 
uphold the judgment of the Subordinate Judge. 

If, notwithstanding the order which is now made, the defen- 
dant commits any trespass upon the plaintiff's property by 
passing through or over any new screen or erection which the 
plaintiff may build, of course the plaintift will have his right 
of action for trespass, And with referenco ‘to the ciroum- 
stances of this case, and taking into consideration the clear 
evidence of ill-will and malice which actuated the defendant 
in making this door, we think that the defendant should not 
geb costs but that each party should pay his own costs, The 
appeal is dismissed, 


[WJ 


CALOUTTA' HIGH COURT. 
Lhe 17th July, 1872. 
The Hon'ble F, B, Kemp and F, A, Glover, Judges. 
Right of Pathway—Haccution of Decree. 
Buoonun Moxnun Munpvut* and another, (Judgment Debtors) 
Appellanis, 
versus 
Nozin Counper Burius, (Decree-holder) Respondent. 

A deoree for the performance of a particular act (e. g,, the removal of certain 
obstructions ina pathway) can only be enforced under See, 200 Act VIII, of 
1859, by the imprisonment of the judgment-debtor, or the attachment of his 
property, or both. 

Kemer, J—In this case the judgment-debtor is the appellant. 
Tt appears thad in Chyet 1276, a suit was brought by the ven- 
doy of the plaintiff to remove certain obstructions in # pathway; 
these obstructions being described in the plaint as a wall run- 
ning east and west, the foundation of a wall running north and 
south, and the closing of a pucca drain, The pathway is des- 
eribed as being 60 haths in length and 4 haths in breadth. 
The plaintiff obtained a decree, and it is this decree which we 
have to construe and execute. The decrce is to the following 
effect, namely, “ that the defendants do, within six weeks after 
the service upon them of this decree, remove the obstruction 
and re-open the pathway or lane leading from the north-west 
end of the plaintiff's house northwards to a public road as the 
same existed before the commencement of the suit and as 
described in the plaint.” This decree of the Court is therefore 
a decree for the performance of a particular act on the part of 
the defendants, Such a decree, therefore, musb be executed 
under the provisions of Section 200 of the Civil Procedure 
Code which enacts that, “If the decree be for any apecific 
moveable, or for the performance of any contract, or for the 
performance of any other particular act, it shall be enforeed by 
the seizure, if practicable, of the’ specific moveable and the 

* Vide 18, W, By, p. 292, 
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delivery thereof to the party té whom it shall have been ad- 
judged,” or, as in this case where the decree has been for the 
performance of a particular act, “by the imprisonment of the 
party against whom the decree is made, or by attaching hia 
property, and keeping the same under attachment until further 
order of the Court, or by both imprisonment and attachment, 
if necessary.” 

The Lower Appellate Court in its judgment says that the 
judgment-debtor has for months been able to keep the decree- 
holder out of his rights by trying every manceuvre possible 
in the execution department, The Judge then goes on to say 
that the case has been before his predecessor twice in appeal, 
and that on both occasions the order of the first Court was 
upheld. He thon animadverts on the conduct of the pleader 
who appeared before him, and of the Amcen deputed to exe- 
cute the decree; and he then states that the objections of the 
debtor had been fully considered by his predecessor and that 
the appeal must be dismissed with costs, 

In special appeal, ib is contended that the decree simply 
ordered the performance of a particular act by the defendant, 
and that the Courts below had no authority under the decree 
and the Procedure Code to order the destruction of the build- 
ing by the Nazir of the Court, 

We think that this objection must prevail, Under the 
Secbian the only way in which this decree can be executed ia, 
as already observed, by the imprisonment of the party against 
whom the decree is made, or by attaching his property, or by 
both imprisonment’and attachment of property if necessary. 

The order of the Judge must, therefore, be reversed and this 
appeal decreed, but without costs. 
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CALCUTTA HIGH COURT. 
The 19th July, 1872, 
The Hon'ble F, B. Kemp and F, A. Glover, Judges, 

Right of Water—Possession—Magistrate's Order—Juris- 

diction of Civil Court, 

Rant Kristo Smcar,* (one of the Defendants) Appellant, 

uersus 
SHEIK Katoo and others, (Plaintiffs) Respondents, 

A suit to gat rid of the effect of an order pasacd by a Deputy Magistrate 
under Sec, 320 Code of Oriminal Procedure, declaring a certain river to be 4 
public thoroughfare, and to have it declared that plaintiffs are entitled wilh 
others te use the water of the said river by raising bunds or dame in the bed 
of the stream as heretofore, will not lie in the Civil Court, the only way in 
which the Doputy Magistrate's order can be got rid of in the Civil Court bueng 
by distinct proof of plaintiffs’ title to exclusive possession of the right of 
water claimed, 

Giover, J—The point involved in this case is one of con- 
siderable importance, and we haye taken time to consider what 
our decision should be, 

The plaintiffs come into Court to get rid of the effect of an 
order passed by the Deputy Magistrate ynder Section 320 of 
the Oriminal Procedure Code, and to have it declared that 
‘they are entitled with others to use the water of the Kanoo- 
nuddee, by raising buuds or dams in the bed of the stream as 
horebofore, 

And the first. question is whether such a suit will lie in the 
Civil Court, 

The objection was taken by the defepdants jn both the 
Courts below byt was decided against them, as it appears to 
‘us, without any clear understanding on the part of cither 
Moonsiff or Subordinate Judge as to what the nature of the 
objection was, The Moonsiff says that, inasmuch as Section 
820 provides for a suit in the Civil Court to establish rights 
agaiust an order passed by a Criminal Court, therefore the 


* Vide 18, W.R., p, 284, 
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prosont suid lies, and the Subordinate Judge comes to the same 
conclusion in oven @ more summary manner, 

We are of opinion that the objection is a valid ono, and 
must be allowed. 

The Deputy Magistrate who decided the caso under Section 
320 Code of Criminal Proceduie against the prosont plaintiffs, 
did so on the ground that the Kanoonuddeo was a running 
stream open to the uso of al}, and that tho plaintiffs had no 
right to dam! it up to the exclusion of the public, 

This decision may havo been right or wrong, but it was one 
which the Deputy Magistrato was competent to give, and under 
Section 320 the only way in which it could be got rid of was 
by the plaintiffa proving in a competent Court, ‘4 ¢, Civil 
Court, that they were entitled to oxclusive possession of the 
right of water claimed, 

The only question, therefore, which the Civil Court could 
determine and by its determination do away with the offoct of 
the Deputy Magistrate’s order, was the right to “ exclusive” 
possession, 1 could not nullify the decision under Section 820 
by declaring that the plaintiffs had some kind of a right in the 
water of the river, but only by judicially finding that tho right 
claimed was supreme, and that no one else had any right at all. 

Now, in this case the plaintiffs have not claimed and do 
not claim any “cxclusive” right; all phat they ask for is a 
share of the water; they do not even claim the privilege of en- 
tirely damming up the channel, for they allege that side open- 
ings were always permitted by which water could pass down 
stream to the occupants of villages situated below. 

The plaintiffs, moveover, declare that the inhabitants of 
several other villages are interested in the right claimed, 

There can in fact be no doubt that the right sought is nob 
in any sense an exclusive right, nor has any attempt been niade 
to prove thab any such right ever existed. The Deputy Ma- 
gistrate has declared the river to be a public thoroughfare in 
the rains and open to the use of the public at all times, and 
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the Civil Cours cannot interfere with that ordey, or declare 
what is decreed to be a public highway, a private appanage, 
without distinct proof of the exclusive title of the parties claim- 
ing. . 

In this case the plaintiffs set up no such title, and the Civil 
Court therefore could not entertain the suit, 

The appeal is allowed, and the decrees of the Courts below 
reversed, Under the circumstances, however, wo shall make 
no order as to costs, 

CALOUTTA HIGH COURT. 
The L1th September, 1872. 
The Hon'ble F, B, Kemp and ©, Pontifex, Judges. 

Julkur Rights—Right of Fishery—Accretions, 
Katze Soonpur Rors and others (some of the Plaintiffs) 
Appellants, 

uersus 
DwaranatH Mosoompar and others, (Defendants) 
Respondents. 

In a suit to establish a right of fshory in a river, where tho right was not 
opposed and tha plaintiffs obtained » deoree, the Lower Appellate Court— 
which also found that the disputed body of water south of the 1iver ocoupied 
what was once its bed and was connected with the river by s narrow inlet— 
reversed the decree on the ground that it was possible this communication 
might silt up lator in the year. 


Held that the Lower Appellate Oourt’s dacision Was wrong in law, and that, 
on the finding, the plaintiffs were ontitled to a decrea, 


Held also, that if the flowing stream dried up, and the defendante-acqnired 
a right to the land by the law of accretion, that right would be subject to 
the exerctae by tho plaintiffs of their prior right of fishery, 

Kemr, .—We think the decision of the J udge in this case 
is wrong in law, It is admitted that the plaintiffs have the 
right of fishery in the Khurye river, and the Judge himself 
says that this right is not disputed by the opposite party. The 
Judge also found that the disputed body of water shewn in 
ila Ta, Wy Bods, 
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the map on tho south of the river Khurye occupies what was 
once the bed of that river, and he also says that it is connected 
with the river Khurye on the west by a narrow inlet. ‘The 
Sudgo does not find on any evidence that tho river Khurye has 
become disconnected from the disputed sheets of water; but he 
seems to think that it is possible that tho communication may 
silt up later in the year, and on this ground alone he reverses 
the decision of the first Court, 

Tn special appeal, it is contended that this decision is wrong 
in law, on the ground that as the Judge has found that tho 
disputed julkur occupios the original bed of the river Khurye 
and is connected with the flowing chaunel as shewn in the 
undisputed Amoen’s map, the plaintiffs, as the undisputed 
proprietors of the julkur rights inthe Khurye, are clearly 
elititled to a decree. This being so, and there being a finding 
that the river Khurye is connected with the disputed sheet of 
water, and moveover, even if it was not so connected, it having 
also been found that the disputed sheet of water covers the 
original bed of the river which has been deorced to tho plain- 
tiffs, thoy are entitled to exorcise theiv right of fishery over 
that water. It has been said in the course of the argumont 
thap the Qourt should hold that tho plaintiffs’ julkur rights 
would cease when the communication botween the dispused 
sheet of water and the flowing strearn of the Khurye river drits 
up, as the plgintifis would have to trespass upon the lands of 
the defendants fo enable them to exorcise their rights of fishery, 
We do not see that this would follow at all, for there is an 
approach to the disputed sheet of water by the Mirgapore KhAl 
which would not ‘necessitate any trespass on the defendants 
lands for the exercise of their julkyr rights hy the plaintifis ; 
and moreayer, the defendants haying acquired their right to 
this land by the law of acoretion, this right must be subject to 
the exercise by the plaintiffs of their right of fishery which had 
been decreed to them prior to the accretion of the land in the 
defendants’ occupation, 
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We, therefore, reverse the decision of the Judge and restore 
that of the first Cqurt with costs. 


CALCUTTA HIGH COURT. 
The 29ht November, 1872. 
The Hon'ble J, B, Phear and W, Ainslie, Judges. 
Water-cowrses-—Righis—Embankments, 
Banoo Caumnoo Since and others, (Plaintiffs), Appedlants, 
versus 
Mutitc Kuyrut AnMen and others, (Defendants) Respondents, 

Where water flows in its natural course from somewhere outside A’s land, 
through it, and onwards to othor poople’s land, A is not entitled to atop the 
flow by an embankment across {t, unless he can make out some special right to 
do #0, 

Such course is a part of the natural condition of the land, and the flow of 
the water over it, whon it ocours, 1s a natural incident, 

Pura, J.—It appears to us that the appellant has failed’ to 
make out a good ground of appeal in this case, As far as we 
can understand the facts of the case gathered from the judg- 
ments of the Lower Appellate Court and the Count of first 
instance, and passing from these facts to the meaning of the 
Judge in the judgment which is before us, we think he means 
to find distinctly that there is a natural flow of water ina 
defined course caused by the overflow at times of the stveam at 
Bowree Bridge, a place outside the plaintiff's land, that this 
water flows in a defined course through the plaintift's land to the 
defendant's land ; and upop that finding, the Judge has said that 
the plaintiff is not entitled to stop the flow of that water in 
this defined course ky maintaining an embankment across if, 
unless he can make gut some special right to da so; that tha 
plaintiff has failed to make out any such right, and therefore, 
the Jndge has dismissed his suit, 

Jt appears to ys that, on the facts which we thus suppose he 
has found, the Judge’s determination is correct, It may he no 
doubt that in a senso this flow of water is casual, and that tho 
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course which the wator pursues may, at other bimos of the 
year, bo used for agricultural purposos, well onough probably 
for the growth of tho paddy. But if the flow of water is 9 
natmal flow of water in a defined course from somowhere out- 
side the plaintiff's land, through his land, and onwards to other 
people’s land, he must allow it to pass on: he can only onjoy 
just tho same right in ib as all other porsons similarly situated, 
namely, the 1ight to make a reasonable uso of that wator as ib 
passos. What is a reasonable use of tho water as it passes, is 
no doubt often a very difficult question indeed to answer. But 
that question 13 nob now before us, The docreo of the Court 
below only goes to the oxtent of saying that the plaintiff is 
not entitled to stop the course of the water and take the whole 
of it into his own land. 

Raboo Mohosh Chunder very ingeniously argued that the 
effect of the judgment was to givo the defendant a right of 
casement over tho plaintiff's land. But that, we think, is ndt 
the case if we interpret the judgment and the findings of the 
Comb below rightly. If the course of the flow of wator in 
this caso is the natural course of the water, it constitutes a 
part of the natural condition of the plaintiff's land ; and the 
flow of the water over it at times, whon it occurs, is nob a bur- 
den pub upon that land for tho benefit of the defendant, 
it is a natural incident to the land in the condition in 
which itis, The caso which is reported in the XII, Weekly 
Reporter, page, 144, has been cited in support of the appellant’s 
contontion, Wo desire to say that we ontirely concur in that 
judgment and the reasons upon which it is founded. Bub ig 
appears to us that, it has no immediate application to the 
present case, The essence of the decision then given by thig 
Court is that the plaintiff was entitled to use the water falling 


on his own land and to erect a bund in such a way as to make 
use of it, Here the water which is the subject of contess ig 
not water which had first fallen on the plaintiff's own land, but 
water which had collected together and assumed a defined 
course before it came to his land. 
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For these reasons we think the appeal must be dismissed 
with costa, 


CALCUTTA HIGH COURT. 
The 18tk April, 1873. 

The Hon'ble Dwarkanath Mitter and BE, G, Birch, Judges, 
Opening a Pathway—Oriminal Cowrt—Jurisdiction. 
Goonoo Persuap Ror* and others, (Plaintifts) Appellants, 
vereUs 
Prosxoo Ram Cuurropapaya and others, (Defendants) 
Respondents. 

Plaintiffs que allegimg that, when they commenced to rebuild a dilapidated 
wall which atood on the disputed ground with a doorway through it, defendant 
No, 1 brought s complaint of wrongful restraint sgaiust them ; thet the De- 
puty Magistrate, without inquiring into the charge, made an order with the 
consent of the complainant in that onso directing him to open a path. Plain. 
tiffs’ suit is to have the pathway closed, The first Court held that it had no 
jurisdiction to entertan the suit, The Lower Appellate Court concurred with 
the Moonsiff in dismissing the auit, 

Heup that, aa there was nothing to show that the road waa a public thor 
oughfare, or that the order passed by the Deputy Magistrate wad passed under 
Sec, 808 Criminal Procedure Cade, the Lower Courts were wrong 1m refusing 
to entertain the aut 

Mirrer, J.—In this case it is clear that the Lower Courts 
were wrong in refusing to entertain the suit, There was no 
order passed by the Deputy Magistrate under the provisions of 
the 808th Section of the Code of Criminal Procedure. It app- 
ears that the defendant in this suid brought a complaint against 
a third person under Section 841 of the Indian Penal Code, 
which relates to the offence of wrongful restraint. The De- 
puty Magistrate, without enquiring into thé charge, made an 
order with the consent of the defendant in that case, directing 
him to open a road three cubits wide, There was nothing 
whatever to show that that road was a public thoroughfare, or 
that the order passed by the Deputy Magistrate was passed 
under ,the provisions of Section 808, The rulings referred to 


* Vide, 19, W. B, p. 426, 
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by the Lower Courts do nob therefore apply to the present 
caso. i 

The case is accordingly remanded to the Court of first in 
stance for trial on the merits. 





CALCUTTA HIGI COURT, 
The L7th Tune, 1878. 

The Hon'ble Louis 8. Jackson and Dwarkanath Mitter, Judges, 
Presoriplive Right—Atr and Light. 
Kazzr Doss Bangerina,* (Defendant) Appellant, 
VEVGUS 
Buoorun Monun Doss, ( Plaintif® Respondent, 


“Plaintiff having purchased one partion of a pisce of ground on which stood 
a dwelling-house, defendant about the same time obtniued a gift of another 
poition, Paintiff pulled down the old house, and built a new ono on the same 
ground, and defendant also built « house on his Imd, Pinintiff thereupon 
complained that, on his opening windows, defendant raised « wall whereby Ins 
air and hght were obstructed. The Lower Courts gave him 4 denies 1equiring 
defendant to remove tho front of a certain window, and clear the passage of 
air and light ° 


Had that plaintiff had no right which would justify the deereo ; any presemp- 
trve right which the old house may have conferred having disappeaicd with 
the construction of the now one, 

JAoKSON, J.—It appears to us thab the decisions of the 
Courts below in this case caunot stand, ‘The plaintif’ pur 
chased part of a piece of ground on which stood a dwolling- 
house, and about the same time the defendant also obtained a 
gift of another portion of the same piece of land, The plaintiff 
pulled down the old house and'built new one upon the same 
ground, and the defendant also builp a house upon the land 
which ‘he had acquired. ‘The ‘plaintiff thereupon complained 
that, on his opening windows in the house newly-built, the 
defendant raised o wall whereby his air and light were ob- 
structed. 








* Vide 20, W, Ry, p. 186. 
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The Moonsiff gaye the plaintiff 5 decree requiring the defen- 
dant “to remove the wall from the front of the window kept 
in the southern direction of the first story of the plaintiff's room 
onthe remote east, and to clear the passage of air and light,” 
and this decision has been affirmed on appeal by the Subor- 

“dinate Judge, 

It appears to us thet tho plaintiff had no right upon which 
such 9 decree could be justified, Whether or not there could 
have been any-reraedy if the old house had been in existence, if 
appears to us that, with the construction of the new house, the 
prescriptive right of the plaintiff, if any, disappeared. Besides, 
it appears that both the parties derived their title from one and 
the same person, and so long as the occupation of the latter 
continued the possession could hardly be adverse to the defen- 
dant, It seems to us, therefore, that under the circumstances 
neither party had the right of throwing obstacles in the way 
of the other in erecting houses, &., on his own land, We 
think the plaintiff's suit ought to have beon dismissed, The 
decisions of the Lower Courts are accordingly reversed, and 
plaintiff's suit is dismissed with costs of this Court and of the 
Courts below, 


CALOUTTA HIGH COURT. 
The 19th June, 1878, 
The Hon'ble Sir Richard Couch, Ht, Chief Justice, and the Hon'ble 
BY, A, Glover, Judge, 
Right of Way—Non-user—Resumption. 
Ras Buwarge Rox* and another, (bwo of the Defendants) 
Appellants, 
VeArEUs 
Tana PersHap Roy and others, (Defendants) Respondents. 
Where A new way is substituted for an old one with the congont of the pere 
son entitled, and the non-user of the original way 18 accompanied by acta 
which watrant the Court in inforring an intention to relense, the right of 
yeauniption is lost : the non-user need not extend over any defined period. 


* Vide 20, W, R,, pr 188, 


{ 23 ] 


Coucu, ©. J.—It isa question-of fact whother the plaintiff 
had abandoned the old way and adopted the new one which 
the defendant had offered in substitution for it, Whether the 
user of one or two, or five or aix years, is suffictont to show an 
ehandonment of the old way must depend on the various 
circumstances of tho cago, and is to be considered by the Court 
which determines questions of fact, It has been found here as’ 
@ fact that the old way was abandoned, Although no issue 
was framed by the Moonsiff raising that question, his finding 
upon it was after both parties had given evidence on the sub. 
ject, and it was not said in the appeal to the Judge that he 
ought not to have tried it without framing an issue, or that any 
evidence had not {been received by him which ought to have 
been received. Where a new way is substituted for an old one 
with tho consent of the person entitled, and the non-user of the 
original way is accompanied by acts which warrant the Court 
in inferring an intention to releaso, the right of resymption is 
lost, and the non-user need not extend over any defined period, 

Tho appeal must be dismiased with costs, 





CALCUTTA HIGH COURT, 
The 6th July, 1878. 
The Hon'ble H. G, Biroh, Judge. 

Prescriptive Right—Injurious User, 
SxxevgeuR Dey,* (one of the Plaintiffs) Appellant, 
vereus 
ADoyTo Kupsoxar and others, (Defendants) Respondents, 


There can bo no presgriptive right to injure anothez, even though euch 
ajury has the warrant of very anciont user, 


Bincn, J.—In this case, I think that the decision of the 
Lower Appellate Court cannot be sustained. The Judge re- 
marks that “very ancient user is admitted, and ao injury is 
proved ;” and it appeared to him that the suit was brought 
from some -spite, and was groundless. The Moonsiff went to 
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the spot, and found that the defendants have been in the habit 
of throwing’ into tlte plaintiff's tank the burnt earth of which 
their crucibles were made, and that by reason of their so doing, 
earth had accumulated in the bed of the tank on both sides of 
the ghat near the defendant's house, The defendants have 
admitted in their grounds of appeal before the Judge that 
they had thrown this earth into the tank, and claimed a 
proseriptive righb so to do. 

There can be no prescriptive right in such a case as this, and 
itis quite clear that if the defendants persisted in throwing earth 
into the tank, the plaintiff might suffer greater injury than he 
has already sustained, by having the bottom of his tank raised, 
The Moonsifi’s order was that the burnt mud thrown by the 
defendants into the bed of the tank should be romoved hy 
them; and this order seems to me under the circumstances to 
be a proper one, 

The decision of the Lower Appellate Court will be reversed, 
and that of the Moonsiff restored, Tho appellant is entitled 
to his costs. 

OALOTTA HIGH COURT. 
The 19th July, 1873. ° 
Tho Hon'ble F, A, Glover, Judge. 

Rights of Way and Water—User—Linvitation, 
Jucanssur Sineu* and another, (Plaintiffs) Appellants, 
versus 
Nunp Lau Sinag and others, (Defendants) Respondents, 

Twonty years of poaceable and open enjoyment without interruption aro 
needed to make a right of user absolute, whether it be a right of way or right 
of water, 

Should obstruction be offered within tho 20 years, a suit to recover the right 
of user must be instituted within 2 years after the last act of usor, 

Grover, J.—The Judge has found asa fact that the plaintiff 
had no user of the water since 1275 B, S., and that he was 


* Vide 20, W. By, p, 283, 
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sherefore barred by Section 27, Act IX, of 1871, tho presont 
suit not having bean brought till 1278 B. &, or more than two 
years after, 


The special appellant contends that the suit could not be 
brought any time within two years of the obstruction of the, 
right of user by the defendant, and that the right to use the 
water of the tank was necessarily periodical, and not contin- 
uous, 


I think that the plaintiff has lost his right. Section 27 
makes no difference between ifghts of way and rights of water; 
both must be poaceably and openly enjoyed for a poriod of 
twenty yeais without inteiuption in order to make the right 
of user absolute, The interruption ieferred to must have 
ogeurred within the 20 yeais, and must bo an gbstrction by 
the act of sore person other than the claimant. 


In this case the obstruction complained of took place in 1278, 
or more than two years after the last act of user on the part of 
the plaintiff, and when according to the Section he had no 
right of user left which could be obstructed, 

The illustration (b) to Section 27 shows tho meaning of the 
law to be that there must be an exorcise of the right by actual 
user within two years noxt before the institution of a suit for 
rocovery, 

Schedule 2 of the Limitation Act merely refers to the date 
of the cause of action supposing an obstruction to have been 
caused during tho 20 years’ user. 


The appeal is dinmissed with costs, 
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CALCUTTA HIGH COURT. 
The 22nd July, 1873. 
The Hon'ble Sir Richard Couch, Kt, Chief Jushee, and tho Hon'ble I, A, 
Glover, Judge. 
Right of Drainage. 
Korrt Poorze,« (one of the (Defendants) Appellant, 
versus 
Mantck Sao, (Plaintiff) Respondent. 

hore is no reason why tho proprictor of land on a higher level should not 
claim a right to have the water whioh falls thereon run off over adjoining land 
of a lower level, 4, ¢., to be drained. 

Coven, 0, J—We see no ground for a special appeal. Tt 
has been found that the plaintiff has a right to have the water 
which falls on his land run off from it over the defendant's land, 
the plaintiff's land being on a higher level than the defendants, 

The case quoted from Marshall’s Reports} does not apply to 
such a case as this, There the plaintiff insisted that the flow 
of water from his neighbour’s land should continue for his 
benefit, and tho water should continue to be collocted on his 
neighbour's land and allowed to flow from it to his own, 


Thore is » right, which is nob uncommon and is more like 
the righb now claimed, namely, that of having water which falls 
on the roof of a man’s house that projects over his neighbour's 
land, fall on itfand run off over it. Thero is no reason that the 
plaintiff should not haye such a right as is olaimed in this case, 
All that the defendant has to do is to provide a passage for the 
water from the plaintiffs land over his own, He is not required 
to keep his land in a marshy state; he has only to allow the 
plaintiff's land to be drained as it has hitherto been, 

The appeal must be dismissed with costs, 








* Vide 20, W. R., p, 287, 
+ Page 506, 
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CALCUTTA HIGH COURT. 
The 24th Tuly, 1878. 
The Hon'ble Louis S, Jackson and I, G, Birch, Judges. 
Right of Way—Processions, 

LOKENATIL GossaMEE,* (one of the Defendants) Appellant, 

voraus 

Monmonun GossameEt and others, (Plaintiffs) Respondents, 

A gonoral right of way includes a right to carry marriage and funeral 
processions, 

Jackson, J.—The plaintiffs in this case sought to establish 
a general right of way and passage for boats with marriage and 
funeral processions through a khal leading to the defendant's 
tank, and also to establish their right to uso the waters on the , 
ghab of the said tank for the purposes of certain ceremonies. 
This right was claimed by virtue of prescription arising from 
use for very many years, The Moonsiff gave tho plaintiffs a 
decree in full, which the Judge modified by declaring the plain- 
tiffs general right of way, but refusing to declare the right to 
carry marriage and funeral processions, This exception was 
founded upon the fact that in the Judge's opinion the plain- 
tiffs had “established no express right to bring funeral or 
marriage processions across this tank.” 

We have been roferred by the plaintiffs who as well as the 
defendant, appellant, objech to this decision to a case very 
much in point decided by two Judges of this Court—tho late 
Mr. Justice Elphinstone Jackson and the late Mr. Justice 
Mookerjee, where the Lower Appellate Court having decroed 
to the plaintiff a gefforal right of way, but excepted a pathway 
for marriage processions, such finding was disapproved by the 
Division Court, and it was ordered that the case should be 
remanded in order that ib might be found “ whether by the 
custom prevalent in thab parb of the country it is usual, when 
making grants to the public of a thoroughfare or path, way 

* Pide 20, W. B., p, 208, 
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over one’s field, to make the grant in such restricted and limit- 
ed a form as to explude all processions whether on foot or not, 
and whether in this particular case there is evidence to show 
that the original grant when mado was of this nature or 
nob.” 

The presont case differs from the one cited only in this res- 
pect that there the right of way claimod was over dry land or 
pathway, whereas in this caso the plaintiffs and their family 
claim the right of way ovor the water, But the observations 
of the learned Judges in that case are quite applicablo to this 
case, The defendant's Vakcel has sought to convinco us that 
the plaintiffs really claim two distinct things, firstly, a genoral 
right of way, and secondly, a separate right to carry marriago 
‘and funeral processions, It seems to us that this was nob so, 
and that the marriage and funeral procossions and the certdin 
other ceremonies spokon of wero only instances in which the 
general right was io be exercised, The dofendant gave no 
evidence to: show that the plaintiffs’ right was limited so as to 
exclude marriage and funoral processions, &. His contention 
wos that the plaintiffs had no right whatever, This question 
hag been found in favor of the plaintiffs, and it seems to us 
that that finding includes tho plaintiffs, right to pass with 
marriago and funeral procossions which any person of the 
plaintiffs’ position would rogard as tho most valuable oxarciso 
of such right, Wo think the judgment of the Lower Appellate 

Gourd in go far as it varics the judgment of tho Moonsiff mush 
ba roversed, and the decree of the Moonsiff restored with 
cost, 
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CALCUTTA TIIGH COURT. 


The 81st Tuly, 1878. « 
The Hon'ble J, B, Phear and G, G, Morris, Judges, 
User—Acquiescence, 
Nit Kant Sanoy,* (Defendant) Appellant, 
versus 
Jusjoo SaHoo, (Plaintiff) Respondent. 

Tn a autit to enforce a right of easement on the ground of usor, tho Lower 
Appellate Court was held to haya douc wrong in refusing to go into enquiry 
as to the longth of time plaintiff had enjoyed the user because the right of the 
defendant also was of very short standing, 

A party cannot be allowed in equity to stand by and sea his own rights 
infringed without complaining in any way of such infringement, but is bound 
at once to do his best to prevent a permanent obstacle being put in the way at 
his enjoyment of those rights, 

* Poear, J.—The plaintiff in this caso sued to enforce his 
right to an easement in tho shape of a drain passing acroas the 
land of the defendant. He did not make the claim under-a 
Specific grant of the easement from an owner of the land. He 
relied upon user for a time sufficient to confer the right upon 
him. 

The suit was brought in October 1871; and’ at that time the 
provisions of the now Limitation Act wore in operation. Ae- 
cording to that enactment twenty years’ user as of tight is ; 
necessary for the purpose of establishing the right of am ease- 

‘ment of this kind, And thorefora in the. present case it is 
incumbent upén the plaintiff bo make out that he hasused the 
drain which he seoks to have kept oped for hig. benefit. for a 
period of at least jwenty years before the date of the institdtien 
of his suit, 

The Subordinate Judgo has declined to enter into any en- 
quiry as to the longth of time during which the plaintiff has 
had user of this drain, because he says, however short the dura- 
tion of the user of the plaintiff may be, “ the right of the defen- 








* Vide 20; W, R., p, 828, 
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dant also is of vory short standing: nay, ib is of the time 
subsequent to thad when tht drain used to run.” Ho goes on 
to say -— Ele haa no righd to prevent the plaintiff from the 
use of his drain.” 


Clearly, the Appollate Court was wrong in refusing to go 
into that question, and consequently the decree musb be re- 
versed, But whether the caso is to bosont back or not depends 
upon the question whether or not thero is evidence on the 
record logally sufficient to establish the plaintiff's allogation of 
right. We find, however, on enquiry that there is no evidence 
ou the record of such user of the drain as would be necessary 
for the purpose of establishing the right of easoment claimed. 

None of the witnesses who speak to user, carry that user so far 
back as twenty years before suit, 


Also with regard to the issue raised between the parties 
relative to the chubootarah,—although we are told that the 
right of passage of way for the bullocks was not disputed, we 
cannot find that there is any evidence upon which the Court 
could come to the conclusion thab that right of passage had 
been interfered with by the erection of the chubootarah ; and 
therefore ib must be useless to send back the case for the re- 
trial of this issue likewise. 


The result is that the decrees of both the Lower Courts must 
be reversed, and the suit of the plaintiff dismissed wibh costs 
in all the Courts, 


We will add that, supposing that the plaintiff had the right 
which he alleges in this case, he could not ‘be allowed in equity 
to stand by and see the defendant building a house and erect- 
ing a chubootarah before he complained in any way of his right 
being infringed by those acts. Fle was bound at onco to do 
his best to prevent the defendant from putting o permanent 
obstacle in the way of the enjoyment of his rights, Ifhe 
silently stands by and permits him to go to the expense of 
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erecting a building upon his own land before he complains, 
a Court of equity ought to ber very slow to listen to his 
complain) when the consequence of giving effect to that 
complaint will be to cause a very considerablo damage and 


loss to the defendant, 


